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In the Court of Appeals of the District of Columbia. 


No. 2429. 

Pierre A. Soper, Appellant, 
vs. 

Minnie L. Soper, etc. 


a Supreme Court of the District of Columbia. 

No. 4504. Lunacy Docket 8. 

In the Matter of Nancy Jane Clough, Alleged Lunatic. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 


1 Petition. 

Filed February 15, 1912. 

In the Supreme Court of the District of Columbia. 

No. 4504. Lunacy Docket 8. 

In the Matter of Nancy Jane Clough, Alleged Lunatic. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court for said District: 

Your petitioner, Minnie L. Soper, respectfully shows to the court 
as follows: 

1. She is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia, and the daughter and nearest relative of the 
above named Nancy Jane Clough. 

2. That the said Nancy Jane Clough, who is the owner of real 
estate located in the District of Columbia, of the value of, to wit. 
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about six thousand dollars, or more, and of small personal estate 
consisting of furniture, the value of which is unknown to your pe¬ 
titioner, is now of the age of seventy years and has been for some 
years out of her mind, and for several years last past has been non 
compos mentis, and incapable of properly caring for herself or pro¬ 
tecting her own property interests or affairs. 

Your petitioner accordingly prays that a writ de lunatico 

2 inquirendo may issue out of this honorable court to inquire 
into the mental condition of the said Nancy Jane Clough; 

that the said Nancy Jane Clough may be, by writ or rule, directed 
to appear and show cause why she should not be adjudged non 
compos mentis, and that such other proceedings may be had as are 
legally requisite and proper to the end that the person of the said 
Nancy Jane Clough may be suitably cared for and her property 
rights and interests fully protected and conserved; that a suitable 
person may be appointed by the court as the committee of the per¬ 
son and trustee of the estate of the said Nancy Jane Clough, and such 
orders and decrees by the court made for the care of her person and 
the management and care of her estate, as may be necessary or ap¬ 
propriate, according to the statute in such case made and provided; 
and that such other and further relief may be granted as to the court 
may appear necessary and proper under the circumstances. 

MINNIE L. SOPER, Petitioner. 

BAKER, SHEEHY & HOGAN, 

Attorneys for Petitioner. 

v # r 

■ t <■ 

District of Columbia, as: 

I, Minnie L. Soper, do solemnly swear that I have read over the 
foregoing and annexed petition by me subscribed and know the con¬ 
tents thereof; that the allegations therein contained as of 

3 personal knowledge are true, and that those set forth upon 
information and belief, I believe to be true. 

MINNIE L. SOPER. 

Subscribed and sworn to before me this 12th dav of February, 
A. D. 1912. 

[seal.] BESSIE B. SHEEHY, 

Notary Public, D. C. 

(Endorsed.) 

Let the writ de lunatico issue returnable on the 29th day of Feb¬ 
ruary A. D. 1912 at 1 P. M. 

JOB BARNARD, Justice. 

Feb. 15, 1912. 
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Rule to Show Cause. 

* i 

Issued February 24, 1912. 

* * * * * * * 

The President of the United States to Nancy Jane Clough, Greeting: 
You are hereby summoned to be and appear in this Court on 
Thursday the 29th day of February, A. D. 1912, at 1 o’clock, 

4 P. M., to show cause why you should not be adjudged to be 
of unsound mind, and why, if necessary, a committee of your 

person and a trustee for your estate should not be appointed, as 
prayed in the petition filed in the above-entitled cause, a copy of 
which petition is attached hereto. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Supreme Court, this 24th day of February, A. D. 1912. 

[seal.] JOHN R. YOUNG, Clerk. 

By R. J. MEIGS, Jr., Assistant Clerk. 

D. W. BAKER, Attorney. 

' - : 

Marshal's Return. 

Returned Feb. 24, 1912. 

Served copy of within Rule and copy of the petition in this cause 
on the within named Nancy Jane Clough personally Feb’y 24, 1912. 

AULICK PALMER, 

U. S. Marshal. 

S. 

5 Order Continuing Date of Hearing. 

Filed March 1, 1912. 

******* 

% 

Upon motion of the attorney for the respondent, it is this first 
day of March, 1912,— 

Ordered that the hearing in this cause be and the same is hereby 
continued until Thursday, March 7, 1912, at one o’clock P. M. 

By the Court: 

JOB BARNARD, Justice. 

Verdict of Jury and Order of Confirmation. 

Filed March 7, 1912. 

******* 

Now come here Minnie L. Soper and her Attorney, D. W. Baker, 
the alleged lunatic not being present in Court and Frank T. Stone, 
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Cecil French, H. Clifford Bangs, William H. Marshall, Thomas 0. 
Varnell, George W. Thomas, Wilbur W. Long, John G. Miller, 
Thomas Parrish, Ilomer T. Booth, Harry D. Bailey, Samuel J. Hall, 
a jury of good and lawful men of this District, selected from the 
panel serving in Criminal Court No. 2, according to the provisions of 
the statute in such case made and provided, who being duly 

6 sworn to well and truly inquire into the allegations of the 
petition filed herein, after the case is given them in charge, 

upon their oath say they find the said Nancy Jane Clough to be of 
unsound mind, suffering from Dementia accompanied with homi¬ 
cidal tendencies; that she has not sufficient capacity for the govern¬ 
ment of herself, and her property; that she has been so insane since 
about September, 1909; that said lunatic has alienated Lots 844, 
845, and 846, Square 5793, said Lots being formerly described as 
Lots 175, 176, and 177 of Fox and Van Hook’s Subdivision; that 
the following lands and tenements remain to her, to-wit: Lots 76 
and 77 Square 5753 in fee, and a Life Estate in Lot 844, Square 
5793, all of said Lots situate in the District of Columbia, and one 
child of the following name and age: Minnie L. Soper age 50 years. 

JOB BARNARD, Justice. 

******* 

Upon consideration of the verdict of the Jury in the above-entitled 
case, and no cause being shown to the contrary, it is this 7" day of 
March, 1912, adjudged, ordered and decreed that said Verdict be, 
and hereby is, confirmed. 

JOB BARNARD, Justice. 

7 Order Appointing Minnie L. Soper Committee. 

Filed March 8, 1912. 

******* 

Upon consideration of the petition of Minnie L. Soper, daughter 
of Nancy Jane Clough, it appearing to the Court that the said Nancy 
Jane Clough has been adjudged to be of unsound mind by a jury, 
and that the said verdict has been confirmed by this Court, it is 
thereupon this 8 day of March, 1912, 

Ordered, adjudged and decreed, that the said Minnie L. Soper 
be, and she is hereby appointed committee of the person and estate 
of the said Nancy Jane Clough upon giving bond in the penal sum 
of One Thousand Dollars ($1,000.) conditioned upon the faithful 
performance of the trust in her reposed. 

And it is further ordered that the same committee be, and she is 
hereby authorized to employ counsel to recover the property con¬ 
veyed by the said Nancy Jane Clough, and for an accounting for the 
rents and profits of the same from the person to whom the said 
property was conveyed, and also to have an accounting of all rents 
received by Pierre A. Soper. 

By the Court: 


JOB BARNARD, Justice. 


PIERRE A. SOPER VS. MINNIE L. SOPER, ETC. 


5 


8 Petition. 

Filed March 8, 1912. 

******* 

Your petitioner, Minnie L. Soper, respectfully represents to the 
Court as follows: 

1. That heretofore she filed a petition in the above entitled cause 
praying the issuance of a writ de lunatico inquirendo to inquire 
into the mental condition of Nancy Jane Clough, her mother; that 
said writ was duly issued, served and returned, and a day set for 
trial which was had before a jury on March 7, 1912, and the said 
jury found the said Nancy Jane Clough of unsound mind and said 
verdict was duly confirmed by this Court. 

2. That the said jury also found that the said Nancy Jane Clough 
was possessed of certain real estate and that during the ime she 
had been insane she had conveyed certain of this real estate. That 
in order to preserve the said estate of Nancy Jane Clough and to 
take proper care of her person it is necessary" that a committee be 
appointed of the person and estate of the said Nancy Jane Clough. 
That the said committee be authorized to take possession of her per¬ 
son and real estate, and personal property, if any there be, and to 
bring suits to recover the real estate that has been alienated. That 
said real estate should bring in a rental of about fifty dollars ($50.00) 

per month, and that in bringing suits to recover said real 

9 estate the said Nancy Jane Clough should be entitled from the 
person to whom the same was conveyed to an accounting 

for the rents and profits of said property since the said property 
was conveyed. 

Wherefore the premises considered, your petitioner prays: That 
she be appointed committee of the person and estate of the saaid 
Nancy Jane Clough, upon giving the bond required by this Court, 
and that she be authorized immediately to bring suits to set aside 
the said conveyances, and to employ counsel for that purpose. 

And that such other and further relief be granted your petitioner 
as the nature of this petition may require. 

MINNIE L. SOPER. 

BAKER, SHEEIIY & HOGAN, 

Attorneys for Petitioner. 

District of Columbia, ss: 

Minnie L. Soper, being first duly sworn, on oath deposes and 
says that she has read over the foregoing petition by her subscribed, 
and knows the contents thereof ; that the matters and facts therein 
stated of his personal knowledge are true, and those stated on in¬ 
formation and belief, -he believes to be true. 

MINNIE L. SOPER. 

Subscribed and sworn to before me this 8th day of March, 1912. 
[seal.] BESSIE B. SIJEEHY, 

Notary Public, D. C. 
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10 . Memorandum. 

March 8, 1912.—Bond of Committee for $1000. filed. 


Petition of Pierre A. Soper. 

Filed March 19, 1912. 

******* 

To the Honorable the Supreme Court of the District.of Columbia, 
Holding a Special Term as an Equity Court, your petitioner, Pierre 
A. Soper, respectfully represents as follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and files this petition on behalf of Nancy 
Jane Clough, the alleged lunatic, to whom he is related as grand¬ 
son. 

2. That heretofore, to-wit, on the 24th day of February, 1912 a 
writ de lunatico inquirendo was issued out of this Court for in¬ 
quiry into the sanity of the said Nancy Jane Clough; that said 
writ was issued on the petition of Minnie L. Soper, a daughter of 
said Nancy Jane Clough, and was made returnable on the 29th day 
of February, 1912: that said Nancy Jane Clough, the alleged lunatic 
has resided with your petitioner for about three years last past and 

she is a person advanced in years, lame as the result of an 

11 accident and unable to move about with any degree of facil¬ 
ity: that acting in her interest and on her behalf he sought 

the aid of counsel to defend the rights and interests of the said 
Nancy Jane Clough at the hearing under said writ and also inter¬ 
viewed a number of witnesses who expressed themselves as ready 
and willing to testify on her behalf at said hearing without the 
sendee of a subpoena upon them provided notice of the time and 
place of holding said hearing were given them; that on the said 
29th dav of February 1912, the return day of said writ he is in- 
formed that the hearing of said matter was continued until the 
7th day of March, 1912; that as your petitioner is informed and 
l>elieves, he not being at home at the time, the counsel employed to 
represent the said Nancy Jane Clough called at the residence of 
your petitioner and conversed with her on the 5th day of March, 
1912; that said counsel states that he informed the wife of your 
petitioner that the hearing in said matter would take place on the 
following Thursday, March 7, at one o’clock p. m. instructed the 
wife of your petitioner that it was necessary for the said Nancy 
Jane Clough to be present in Court on that day, but that if the hear¬ 
ing should not take place on that day he would notify them: that 
the wife of your petitioner, as he is informed and believes, under¬ 
stood said counsel to say that if their presence in Court were needed 
on said March 7th he would notify them ; that accordingly no notice 
to appear having been received, it was assumed that the hearing 
would not take place on said day and consequently the said 

12 Nancy Jane Clough and the aforesaid witnesses did not ap¬ 
pear in Court ; that he is informed that by reason of such 
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non-appearance said counsel requested the Court to continue the 
hearing to another day explaining his belief that the non-appear¬ 
ance was due to some misunderstanding but that the Court directed 
the hearing to proceed and declined to grant such request, whereupon 
said counsel asked and obtained leave from the Court to withdraw 
from the case; that the Court thereupon ex parte proceeded with 
the inquiry into the sanity of the said Nancy Jane Clough, in her 
absence and without any cause whatever being shown by reason of 
which her presence might have been dispensed with; that thereupon 
further proceedings were had and on the said 7th day of March 
1912, the jury empaneled to inquire into the sanity of the said 
Nancy Jane Clough returned a verdict that she was of unsound 
mind and on the same day an order was passed by the Court con¬ 
firming the verdict of the jury; that on the 8th day of March, 1912 
an order was passed appointing the said Minnie L. Soper committee 
of the person and estate of the said Nancy J. Clough. 

3. That the said Nancy Jane Clough is not a person of unsound 
mind and her failure to appear in Court with witnesses on her be¬ 
half at the inquiry into her sanity, as aforesaid, was due entirely 
to a misunderstanding; that he is advised that it was error in law 
for the Court to proceed with the inquiry into the sanity of the said 
Nancy Jane Clough and adjudge her to be a person of un- 

13 sound mind, deprive her of the control of her person and 
property in her absence and without any reason whatever 

having been shown to the Court which would authorise the Court 
to dispense with her presence. 

Wherefore, the premises considered, your petitioner, for and on 
behalf of the said Nancy Jane Clough, prays: 

1. That the order passed on the 8th day of March, 1912 appoint¬ 
ing Minnie L. Soper, committee of the person and estate of the said 
Nancy Jane Clough and the order passed on the 7th day of March, 
1912, confirming the verdict of the jury, aforesaid, may be set 
aside and that the writ de lunatico and the proceedings had there¬ 
under may be quashed and a new writ de lunatico may be issued 
to inquire into the sanity of the said Nancy Jane Clough. 

2. That the Court may lay a rule on the said Minnie L. Soper, 
the committee appointed for said Nancy Jane Clough aforesaid, 
requiring her to show cause on a day to be therein named why 
the prayers of this petition should not be granted. 

3. And for such other and further relief as the exigencies of the 
case may require and to the court may seem just and proper. 

PIERRE A. SOPER. 

SHEEHY & SHEEHY, 

Attys for Petitioner. 

: 

14 District of Columbia, To-mit: 

I, Pierre A. Soper, do solemnly swear that I have read the fore¬ 
going petition by me subscribed and know the contents thereof and 
that the facts therein set forth on my own knowledge are true and 
those set forth on information and belief I believe to be true. 

PIERRE A. SOPER, 
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Subscribed and sworn to before me this 15th day of March, 1912. 

GEORGE'S. KING, 

[seal.] Notary Public, D. C. 


Affidavits in Support of Petition of Pierre A. Soper. 

Filed March 19, 1912. 

* * X- * * * * 

District of Columbia, ss: 

1, Pierre A. Soper, being first duly sworn according to law, do 
dei >ose and say that I reside at No. 1341 W Street, Anacostia, D. C., 
and am a grandson of Nancy J. Clough who has resided with me for 
the past three years; that 1 am daily in contact with the said Nancy 
J. Clough and have ample opportunity to observe her conduct and 
conversation; that from such observation 1 can say that the 

15 said Nancy J. Clough is not of unsound mind; that said 
Nancy J. Clough came to reside with me of her own volition 

and without any suggestion from me; that said Nancy J. Clough 
went to the house of my mother and her daughter, namely Mrs. 
Minnie L. Soper on a visit about November 1910 and while there 
was taken sick; that she remained there until New Year’s day 1911 
when my mother sent a messenger to my house and requested me 
to come and take her home which I did and she has remained with 
me ever since, but without any compulsion or restraint on my part ; 
I further say that the failure of myself and said Nancy J. Clough 
to appear in Court at the hearing of the above entitled matter on 
March 7th 1912 was due entirely to a misunderstanding of a con¬ 
versation between my wife and the Attorney representing Mrs. 
Clough in which my wife understood that said Attorney was to 
notify us if we were to appear on that day; that not having received 
any such notice 1 understood it to mean that our attendance in Court 
was not required on that day and that this is the only reason for 
said non-appearance. 

PIERRE A. SOPER. 

Subscribed and sworn to before me this 8th day of March 1912. 

GEORGE S. KING, 

[seal.] Notary Public, D. C. 

16 ******* 

District of Columbia, ss: 

I, Sarah E. Soper, being first duly sworn according to law, do de¬ 
pose and say that I reside at No. 1341 W Street, Anacostia, D. C., 
and am the wife of Pierre A. Soper, with whom Nancy Jane Clough 
resides; that the reason the said Nancy Jane Clough was not present 
in Court on Thursday, March 7, 1912, the time set for the hearing 
in the above entitled matter was because I understood from the at¬ 
torney representing Mrs. Clough that we would be notified by him 
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when it was necessary for her to appear and not having heard from 
said attorney as to when to appear we did not appear on that day; 
that I so informed my husband as to my understanding of the in¬ 
structions of the attorney; that the failure of the said Nancy Jane 
Clough to appear on said day was due entirely to said misunder¬ 
standing and to no other reason; that I have known said Nancy J. 
Clough for about seven years and have lived in the same house w T ith 
her for three years and she is daily under my observation; that from 
my observation of her 1 can say that she is not of unsound mind. 

SARAH E. SOPER. 

Subscribed and sworn to before me this 8th day of March 1912. 

GEORGE S. KING, 

[seal.] Notary Public, D. C. 

17 ******* 

District of Columbia, ss: 

I, David T. N. Shank, being first duly sworn according to law, 
do depose and say that 1 reside at No. 1349 W Street, Anacostia, D. 
C. and have lived at that place for about thirteen years; that the 
house in which I reside belongs to Nancy Jane Clough and I have 
known her during the whole time I have lived in said house; that 
where I reside is just two doors east of where Mrs. Clough now re¬ 
sides; that I have had frequent conversations with her and have 
paid rent to her on a great many occasions, and have seen and con¬ 
versed with her very recently; that from my acquaintance with her, 
my conversations and business tiansactions with her I can say that 
the said Nancy J. Clough is not now and has not been at any time 
during the period I have known her of unsound mind but I be¬ 
lieve her to be of sound mind. I further say that I am not related 
to Nancy J. Clough in any way and have no interest in this matter. 

, DAVID T. N. SHANK. 

Subscribed and sworn to before me this 8th day of March 1912. 

GEORGE S. KING, 

[seal.] Notary Public, D. C. 

18 * * * * * * 

District of Columbia, ss: 

I, J. W. McDonald, being first duly sworn according to law, do 
depose and say that I reside at No. 1347 W Street, Anacostia, D. C.; 
that I have known Nancy J. Clough for about eight years and I 
now reside in the house adjoining where she resides; that she re¬ 
sided in my house for about four years prior to about three years 
ago; that the house where I reside belonged to said Nancy J. 
Clough and I have on a great many occasions paid rent to her and 
had conversations with her in regard to said premises; that she 
spent last Easter Sunday at my house; that I have had numerous 
conversations with her and opportunities for observing her and 
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from such conversations and observations I am of the opinion thaf 
she is of sound mind and never has been of unsound mind during 
the time that I have known her. I further say that I am not re¬ 
lated to the said Nancy J. Clough in any way and have no interest 
in this matter whatsoever. 

j. w. McDonald. 

Subscribed and sworn to before me this 8th day of March 1912. 
[seal.] GEORGE S. KING, 

Notary Public, D. C- 

19 * * * * * * 

District of Columbia, ss: 

I, Maggie Blankenship, being first duly sworn according to law, 
do depose and say that I reside at 2220 Chester Street, Anacostia, 
D. C.; that I have known Nancy Jane Clough for about three years ; 
that I resided at the home of Mrs. Minnie L. Soper about Christmas 
1910; that Mrs. Clough was at Mrs. Soper’s home from about 
Thanksgiving day 1910 to New Year’s day 1911, during which 
time she was sick; that I saw her almost every day after she got out 
of bed from, said sickness and since that time have seen her on an 
average of about three or four times a month, the last time being 
since Christmas 1911; that I have frequently seen and talked with 
her and observed her conduct ; that I was for about three years a 
waitress at St. Elizabeth’s Hospital for the Insane and had ample op¬ 
portunities for observing the conduct of persons of unsound mind 
including old persons; that from my conversations with her and 
observation of her conduct and my experience with persons of un¬ 
sound mind, I can say that said Nancy Jane Clough is a person of 
sound mind and never has teen of unsound mind during the time 
I have known her. I further say that I am not related to Mrs. 
Clough and have no interest in this matter. 

MAGGIE BLANKENSHIP. 

Subscribed and sworn to before me this 8th day of March 1912. 

[seal.] GEORGE S. KING, 

Notary Public, D. (7* 

20 * * * * * ♦ 

District of Columbia, To wit: 

I, George S. King, being first duly sworn according to law, do de¬ 
pose and say that I am a resident of the City of Washington, and 
Secretary of the George S. King Company, a corporation, which is 
engaged in the real estate business at No. 2001 Nichols Avenue, 
Anacostia; that I have known Nancy Jane Clough from my boy¬ 
hood although I had not seen her for a number of years until some¬ 
time in the month of June of the year 1908, when I was called upon 
by reason of my experience in landlord and tenant matters, to pre¬ 
pare certain notices for the ejectment of a tenant from one of her 
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houses, and I conversed with her at that time about the matter in 
hand; that I saw T her again on the 10th day of January, 1910, when 
I was called upon in my capacity as a Notary Public to take her 
acknowledgement of certain deeds; that in accordance with my 
practice in such cases I explained the nature of said deeds to her 
before she executed them and she said she thoroughly understood 
the matter, whereupon I took her acknowledgements; that about' 
the month of June, 1910, I again saw r her in regard to a loan of five 
hundred dollars ($500.) which she desired on a piece of property in 
Fort Stanton Road and she stated to me that she desired the loan 
for the purpose of making certain improvements thereto, and pay¬ 
ment of certain taxes and a&sessments due thereon; that I ap¬ 
plied to the Anacostia Bank for said loan and said Bank 
21 agreed to make the same and delivered to me a check for 
said sum of five hundred dollars, payable to the order of 
said Nancy Jane Clough and authorized me to act as their repre¬ 
sentative in the settlement of the matter; that I fully explained the 
deed of trust securing said loan and the note representing the same 
to her; that she seemed to fully understand the transaction and I 
took her acknowledgement to the deed of trust; that I do not recall 
having seen said Nancy Jane Clough since this last transaction and 
from) my conversation and business dealings with her I w^as satis¬ 
fied and say that she was of sound mind at the time of my dealings 
wfith her, or otherwise I w’ould not have made said loan to her or 
taken her acknowledgements to anv deeds. 

GEORGE S. KING. 

District of Columbia, To wit: 

Subscribed and sw T or.n to before me this 12th day of March A. 
D. 1912. 

[seal.] JOHN U. GARDINER, 

Notary Public, D. C. 


22 Motion to Strike from Files Petition of Pierre A. Soper. 

Filed March 22, 1912. 

******* 

Now comes Nancy Jane Clough, by her committee Minnie L. 
Soper, and Minnie L. Soper, the Committee, and moves the Court 
to strike from the files the petition filed by Pierre A. Soper, and for 
reasons therefor states: 

1. That the said Pierre A. Soper has no authority in fact or 
law to file a petition on behalf of Nancy Jane Clough. 

2. That this Court has no jurisdiction to vacate or set aside the 
order of the Court confirming the verdict in this cause, which said 
order was entered on the 7th day of March, 1912. 

3. That the said Court at the time of said verdict and the con¬ 
firmation thereof had full jurisdiction to try said cause and con¬ 
firm said verdict rendered by the jury sworn in said cause, and that 
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the said petitioner, nor no one has a right to question said jurisdic¬ 
tion. 

4. That there is no law or rule of court that makes the appear¬ 
ance in person in court of the said Nancy Jane Clough necessary for 
the purpose of giving the court jurisdiction. 

5. That said court having jurisdiction, the said verdict of said 

jury and the said confirmation of said verdict must stand 
23 unless set aside on motion for a new trial filed within four 
days from the entry of said verdict. 

BARER, SHEEHY & IIOGAN, 
Attorneys for Nancy Jane Clough and 

Minnie L. Soper, Committee. 


Order Denying Prayers of Petition of Pi ciyc A. Soper. 

Filed April 8, 1912. 

* * * * * * * 

On consideration of the petition filed in the above entitled cause 
by Pierre A. Soper, for. and on behalf of Nancy Jane Clough, the 
alleged lunatic; and the supporting affidavits and the motion t</ 
strike out, the same being argued bv counsel, it is by the Court, this 
8th day of April, 1912, 

Ordered, that the prayers of said petition be, and the same are 
hereby denied, and the motion to quash the writ de lunatico in- 
quirendo heretofore issued in this cause, be, and the same is hereby 
overruled, and the rule to show cause discharged and petition dis¬ 
missed. 

By the Court: 

JOB BARNARD, Justice. 

From the above order the petitioner Pierre A. Soper, for and on 
behalf of Nancy Jane Clough, the alleged lunatic, prays an 

24 appeal, in open court, to the Court of Appeals and the "same 
is hereby allowed and the penalty of the appeal bond for 

costs is fixed at the sum of one hundred dollars. 

JOB BARNARD, Justice. 

25 In the Supreme Court of the District of Columbia. 

Lunacy. No. 4504. 

In re Nancy Jane Clough, an Alleged Lunatic. 

The President of the United States to Minnie L. Soper, Committee 
of Nancy Jane Clough, Alleged Lunatic, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
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cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal filed in the Supreme Court of the District of 
Columbia, on the 8th day of April, 1912, wherein Pierre A. Soper 
is Appellant, and you are Appellee, to show cause, if any there be, 
why the Judgment rendered against the said Appellant, should not 
be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 12" day of April in 
the year of our Lord one thousand nine hundred and twelve. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk. 

By ALF. G. BUHRMAN, Ass’t Cl’k. 

[Endorsed:] No. 4504. Lunacy. In re Nancy Jane Clough, Al¬ 
leged Lunatic. Citation. Issued April 12", 1912. Served copy of 
the within Citation on Minnie L. Soper, Committee of Nancy Jane 
Clough, Alleged Lunatic, April 13, 1912. Aulick Palmer, Marshal. 
Sheehv k Sheehv, Attorneys for Appellant. 

26 Memorandum. 

April 19, 1912.—Appeal bond approved and filed. 

Designation of Record on Appeal. 

Filed April 30, 1912. 

******* 

The Clerk of the Court will please transcribe and certify the pro¬ 
ceedings enumerated below as the record on appeal in the above 
entitled matter: 

1. Petition of Minnie L. Soper, filed Feb. 15, 1912, for writ de 
lunatico inquirendo (bpt not affidavits therewith). 

2. Verdict of Jurv rendered March 7, 1912. 

3. Order of March 7, 1912, confirming verdict of jury. 

4. Petition of Minnie L. Soper, filed March 8, 1912, for appoint¬ 
ment of committee. 

5. Order of March 8, 1912. appointing committee. 

6. Petition of Pierre A. Soper, filed March 19, 1912, on behalf 
of alleged lunatic to set aside proceedings. 

7. Affidavits filed March 19, 1912, in support of petition of Pierre 
A. Soper. 

8. Motion of Minnie L. Soper, Committee, filed March 22, 1912, 

to strike petition of Pierre A. Soper from files. 

27 9. Order of April 8, 1912, discharging rule, dismissing 
petition of Pierre A. Soper and appeal. 

10. Citation. < 

11. This designation. 

SHEEHY & SHEEHY, 

Attorneys for Appellant. 
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Service of a copy of the above designation is acknowledged this 
*29th dav of April, 1912. 

BAKER, SHEEHY & HOGAN, 

Attorneys for Appellee. 


Additional Designation of Record on Appeal. 

Filed May 2, 1912. 

******* 

Comes here now the appellee, by her attorneys, and designates 
the following matters for inclusion in the transcript of record on 
the appeal in this cause: 

1. Order to issue writ. (M. 19—p. 187.) 

2. Rule to show cause. 

3. Marshaks return—served copy of rule and copy of petition 
personally. 

4. Order continuing date of hearing to March 7, 1912. (M. 19— 

p. 199.) 

5. Memorandum of approval and filing of bond of Com- 
28 mittee. 

6. This designation. 

BAKER, SHEEHY & HOGAN, 

Attorneys for Appellee. 


29 Assignment of Errors. 

Filed May 12, 1912. 

******* 

The Court erred: 

1st. In proceeding with the inquiry into the alleged lunacy of 
Nancy Jane Clough in her absence and without any cause what¬ 
ever having been shown whereby her presence at the hearing might 
have been dispensed with. 

2nd. In refusing to quash the writ de lunatico inquirendo and 
the proceedings had thereunder. 

3rd. In refusing to direct the issue of a new writ de lunatico in¬ 
quirendo to inquire into the alleged lunacy of the said Nancy Jane 
Clough. 

4th. In dismissing the petition of Pierre A. Soper made for and 
on behalf of the said alleged lunatic. 

SHEEHY & SHEEHY, 
Attorneys for Appellant. 
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30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 4504, Lunacy Docket No. 
8, entitled: In the matter of Nancy Jane Clough, alleged lunatic; 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of Mav, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

Endorsed on cover: District of Columbia, Supreme Court. No. 
2429. Pierre A. Soper, appellant, vs. Minnie L. Soper, etc. Court of 
Appeals, District of Columbia. Filed May 29, 1912. Henry W. 
Hodges, clerk. 
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PIERRE. A. SOPER, Appellant, 


MINNIE L. SOPER, Committee of Nancy Jane Clough, 

Alleged Lunatic. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

On February 15, 1912, Minnie L. Soper, daughter of 
Nancy Jane Clough, hied a petition in the equity court al¬ 
leging that said Nancy Jane Clough is seventy veal's of age 
and the owner of certain real estate in this District; that she 
has been for several years past out of her mind and is non 
compos mentis and incapable of caring for herself and her 
property. The petition then prayed that a writ de lunatico 
inqwirendo be issued to inquire into her sanity; that she l>e 
required to show cause why she should not be adjudged non 
compos mentis, and that a committee of her person and a 
trustee of her estate be appointed. 
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The court directed the writ de lunatico inquirendo to issue 
and on February 24, 1912, a rule, returnable on February 
29, 1912, was served on said Nancy Jane Clough requiring 
her to show cause why she should not be adjudged of un¬ 
sound mind and a committee and trustee of her person and 
estate appointed. On the return day of said rule, on motion 
of the attorney for the respondent, the case was continued 
until March 7, 1912, at one o’clock. 

On March 7, 1912, the petitioner, with her attorney and 
witnesses, appeared in court, and also the attorney for tlie 
respondent, but neither the respondent nor any witnesses 
on her behalf appeared. The attorney for the respondent 
thereupon requested the court to continue the hearing to 
another day, stating that the non-appearance of the re¬ 
spondent must be due to some misunderstanding. The 
court declined to grant said request and directed the hearing 
to proceed, whereupon the attorney for the respondent 
asked and obtained leave of the court to withdraw from the 
case. Thereupon the court proceeded ex parte with the in¬ 
quiry into the sanity of said Nancy Jane Clough, the alleged 
lunatic, in her absence and without any cause whatever 
having been shown to the court whereby her presence at 
the hearing might have l>een dispensed with. On the same 
day, as a result of said ex parte proceeding, a verdict was 
rendered finding that Nancy Jane Clough was a person of 
unsound mind; that she had been insane since about Sep¬ 
tember, 1909; that she had alienated certain lands and that 
certain other property remained to her and that she had 
only one child, Minnie L. Soper. This verdict shows that 
the alleged lunatic was not present in court (R., p. 3). On 
the same day the court confirmed the verdict of the jury. 
On the following day the said Minnie L. Soper filed a peti¬ 
tion for her appointment, was appointed and qualified as 
committee of the person and estate of said Nancy Jane 
Clough. 

On March 19, 1912, Pierre A. Soper, related to Nancy 
Jane Clough as grandson, for and on her behalf filed a peti- 
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tion in this cause setting forth the facts above stated and in 
addition thereto that said Nancy Jane Clough had resided 
with him for about three years; that she is a person advanced 
in years, lame as a result of an accident, and unable to move 
about with facility; that acting on her behalf he had em¬ 
ployed counsel to represent her at the hearing and inter¬ 
viewed a number of witnesses who expressed themselves as 
willing to appear without process of subpoena and testify that 
she was of sound mind, upon their being advised as to the 
time of hearing; that the non-appearance of Nancy Jane 
Clough and her witnesses at the hearing on the seventh day 
of March was due solely to a misunderstanding by the wife 
of petitioner of a statement of counsel (R., pp. 6 and 9) : 

that she understood counsel to sav that if it was necessarv 

•> * 

for them to appear on March 7 he would notify them, 
whereas his statement was that if it was not necessarv for 

ts 

them to appear he would notify them; that due to this 
misunderstanding, no notice to appear having been received, 
the said Nancy Jane Clough and her witnesses did not ap¬ 
pear in court. The petition further alleged that the said 
Nancy Jane Clough is not a person of unsound mind and 
prayed that the order appointing the committee of the per¬ 
son and estate of said Nancy Jane Clough and the order 
confirming the verdict of the jury be set aside; that the 
writ de lunatico and the proceedings had thereunder be 
quashed; that a new writ de lunatico be issued to inquire 
into the sanity of the said Nancy Jane Clough and for a 
rule on the committee to show cause why the prayers of the 
petition should not be granted. This petition was sup¬ 
ported by the affidavits of five other persons as to the sound¬ 
ness of mind of Nancy Jane Clough and by the affidavit of 
the petitioner’s wife as to her misunderstanding of the state¬ 
ment of counsel which led to the non-appearance at the 
hearing. 

The committee appeared in response to the rule and filed 
a motion to strike said petition from the files (R., p. 11). 
Upon hearing the petition to quash and motion to strike 





out the court denied the prayers of the petition, discharged 
the rule, and dismissed the petition. From this order Pierre 
A. Soper, for and on behalf of said alleged lunatic, prose¬ 
cutes this appeal to this court. 

Assignment of Errors. 

The court below erred: 

1. In proceeding with the inquiry into the alleged lunacy 
of Nancy Jane Clough in her absence and without any cause 
whatever lieing shown whereby her presence at the hearing 
might have been dispensed with. 

2. In refusing to quash the writ <h lanatico inquirendo 
and the proceedings had thereunder. 

3. In refusing to direct the issue of a new writ de lunatico 
inquirendo to inquire into the alleged lunacy of Nancy 
Jane Clough. 

4. In dismissing the petition of Pierre A. Soper made for 
and on behalf of said alleged lunatic. 

The first and fourth assignments of error will only be 
considered. The second and third assignments necessarily 
de]>end on the first, because if it was not error to proceed 
with the inquisition in the absence of the alleged lunatic, 
under the circumstances stated, the court was justified hi 
refusing to quash the proceedings and to direct the issue of 
a new writ. The fourth assignment will be considered be¬ 
cause. while it does not appear of record, it was argued to 
the court on behalf of the committee and the court was of 
the opinion that the application should have lieen made in 
the form of a motion for a new trial. 
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ARGUMENT. 

« , 

I. 

The court erred in proceeding with the lunacy in¬ 
quisition IN THE ABSENCE OF THE ALLEGD LUNATIC AND 
WITHOUT ANY CAUSE HAVING BEEN SHOWN TO AUTHOR ZE 
TIIE COURT TO DISPENSE WITH HER PRSENCE. 

Prior to the passage of our Code the law of the District 
of Columbia relating to lunacy inquisition was the same as 
the law of Maryland, the only change being that under 
the Code the inquisition is presided over by the judge of 
the equity court instead of the marshal. Consequently no 
writ de lunatico inqwirendo, as formerly and technically 
understood, issues, but in its place a rule is laid on the al¬ 
leged lunatic to show cause why he should not be adjudged 
of unsound mind. The question arising under this assign¬ 
ment of error has never been decided in this District, so far 
as we have been able to ascertain, but it has been well con¬ 
sidered in Maryland, where the Court of Appeals, in the 
case of Royal Arcanum vs. Nicholson, infra, declared that 
the seriousness of the consequences which flow necessarily 
from an adjudication of insanity cannot be overestimated; 
that a man may be divested thereby of his property, re¬ 
strained of his liberty, and incarcerated in an asylum; that 
to assert that this may be done without an. opportunity to 
he heard “is shocking to one’s sense of justice and hu¬ 
manity.” 

While a lunacy inquisition is not a criminal proceeding 
the effect of the adjudication in more serious. In a criminal 
case a man would not be deprived of his liberty for one mo¬ 
ment or fined a single dollar unless he were personally 
present, yet it is contended in this case that in a lunacy 
proceeding a man may be deprived of all of his property, his 
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liberty indefinitely, and even of his status as a reasonable 
being, and that he has no legal right to demand that he be 
present while this is being done. The fact that a person is 
alleged to be of unsound mind is all the more reason why 
greater care should be observed in the protection of his 
rights. Because of its serious effect on the individual and 
its liability to abuse a lunacy inquisition, be it Ixffore a 
judge, sheriff or marshal, should not be loosely conducted. 
It has been held that under certain circumstances where no 
good purpose could be subserved by the presence of the 
alleged lunatic, as, for example, where he is suffering from a 
violent mania, upon the facts being shown, the court may 
dispense with his presence. That, however, is not this case. 
No such condition is alleged; none was proved to the court; 
her absence is shown to have been caused by mistake, and 
it is expressly decided by the Court of Apepals of Maryland, 
in the case referred to, that the alleged lunatic “must be 
produced before the jury unless the court for sufficient 
reasons shoicn * * * should dispense until notice and 

personal attendance 

Koval Arcanum vs. Nicholson, 104 Md., 47*2, and 
cases cited. 

Campbell’s case, 2 Bland Ch. (Md.), 217. 

In re Van Auken, 10 N. J. Eq.. 190. 

The alleged lunatic has a right to be present before the 
jury and take part in the examinations before them. 

Alexander’s Chancery Pract., p. 225. 

It has been held that the refusal of a commission to grant 
a request of counsel for a continuance, the alleged incompe¬ 
tent not being present, is sufficient ground for setring aside 
the inquisition. 

In re Jewell, 26 N. J. Eq., 298. 
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II. 

r l'lIE COURT ERRED IN DISMISSING THE PETITION OF Pi ERR E 

A. Soper made for and on behalf of the said alleged 
LUNATIC. 

Where the defect appears on the face of the inquisition 
or objection is made to the manner in which the writ was 
executed the proper form of proceeding is by a motion to 
quash made by petition setting forth the causes of objection 
and praying that the writ and inquisition be quashed. 

Alexander’s Chancery Pract., p. 226. 

It appears by the record (R., p. 3, verdict of jury) that 
the alleged lunatic was not present and it does not appear 
of record that her presence was dispensed with by order of 
court, as the above cases say is necessary, and her presence 
was not dispensed with. Objection is made to the manner 
of executing the writ, and the objections set forth in the 
!>etition of the appellant are not denied by the appellee. 
She must therefore be held to admit them. 

The motion or petition to quash may be made by the sup¬ 
posed lunatic, or by any of his near relatives on his behalf 
or by his grantee or any person whose interests will be af¬ 
fected by the finding of the jury. 

Alexander’s Chancery Pract., p. 226. 

It has been held a proper proceeding in— 

Royal Arcanum vs. Nicholson, supra. 

In re Jewell, supra. 

In re Whitenack, 3 N. J. Eq., 252. 

A somewhat similar petition was filed and allowed in 
Logue vs. Fenning, 29 D. C. App., 519. 

By the Code lunacy proceedings are entirely in the equity 
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court and are presided over by the justice holding that 
court. 

Code, sec. 115a (p. 38, Meyer’s ed.). 

There is no proceeding known to equity practice as a 
motion for a new trial. If it be error to proceed with the 
inquisition in the absence of the supposed lunatic it was not 
a legal trial, but rather a mistrial. If the i>etition to quash 
may be considered as a petition for a rehearing it was tiled 
within the time prescribed by the rules of the court belovy 

Equity Rule 5*2, p. 75. 

In view of the serious effect on the supposed lunatic and 
the rights of third persons, the jury having found that she 
had alienated property while of unsound mind, and the 
fact that her absence from the hearing was due to a mistake 
made in good faith, it is respectfully submitted that the 
proceedings should be quashed. 

Respectfully submitted, 

FRANCIS P. SHEEHY, 
VINCENT A. SHEEHY, 

Attorneys for Appellant. 
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IN THE 


CEmtrt of Appeals, Bistrtrt of (EolumWa 

October Term, 1912. 

No. 2429. 

Pierre A. Soper, Appellant, 
vs. 

Minnie L. Soper, Committee of Nancy Jane Clough, 

Alleged Lunatic. 

MOTION TO DISMISS APPEAL AND BRIEF FOR 

APPELLEE. 


Now comes Minnie L. Soper, committee of the person 
and estate of Nancy Jane Clough, and suggests the death 
of the said Nancy Jane Clough, and moves the Court to 
dismiss the appeal in the above-entitled cause for the fol¬ 
lowing reasons: 

1. That said appeal abates by the death of the said Nancy 
Jane Clough. 

2. That Pierre A. Soper had no right or authority to 
appeal on behalf of the said Nancy Jane Clough. 

Daniel W. Baker, 
Frank J. Hogan, 

Counsel for Appellee. 


Messrs. Sheehy and Sheehy, 

Attorneys for Appellant. 

Please take notice that the above motion will be sub¬ 
mitted to the Court on Monday, October 7, 1912, at ten 
o’clock A. M.. or as soon thereafter as counsel can be 
heard. 

Daniel W. Baker, 
Frank J. Hogan, 

Counsel for Appellee. 


Statement of Case. 

On February 15, 1912, the appellee hied a ]>etition for 
the writ dc lunatico inquirendo , asking the Court to inquire 
into the mental condition of Nancy Jane Clough, said ]>eti- 
tion recited that appellee was the daughter and nearest rela¬ 
tive of the said Nancy Jane Clough. That the said Nancy 
Jane Clough was possessed of real estate of the value of 
six thousand dollars ($6,000), of the age of seventy years, 
and, “has been for some years out of her mind, and for 
several years last past has been non compos mentis and 
incapable of properly caring for herself or protecting her 
•own property interests or affairs.” The Court ordered that 
the writ should issue to be returnable on the twenty-ninth 
day of February, at 1 P. M. On February 24, 1912, a copy 
of the writ was served on Nancy Jane Clough, and the 
Court made an order on motion of the attorney for Nancy 
Jane Clough, “that the hearing in this cause be, and the 
same is hereby continued until Thursday, March 7, 1912, 
at 1 P. M.” That on March 7. 1912, a jury was duly em¬ 
paneled and they found that the said Nancy Jane Clough 
was of unsound mind, suffering from dementia accompa¬ 
nied with homicidal tendencies. That she has not suffi¬ 
cient capacity for the government of herself and property; 


3 


that she has been so insane since September, 1909, and the 
jury also found that she had alienated, or attempted to 
alienate, certain of her property, and that she had but one 
heir, Minnie L. Soper. 

On the seventh day of March, 1912, the Court confirmed 
the verdict, and on March 8, 1912, the appellee asking the 
Court that she be appointed committee, whereupon the 
Court signed an order appointing her committee, and her 
bond was filed and approved March 8, 1912. 

On March 19, 1912, Pierre A. Soper, filed without the 
permission of Court, a petition on behalf of Nancy Jane 
Clough, he being her grandson, stating, in substance, the 
issuing of the writ dc lunatico inquirendo on Febru; ry 24, 
1912, on the petition of Minnie L. Soper, that said Nancy 
Jane Clough has resided with your petitioner for about 
three years last past; that she is a person advanced in years: 
lame as a result of an accident, and that acting in her in¬ 
terest and on her behalf, he sought the aid of counsel to 
defend the rights of the said Nancy Jane Clough, and that 
on the twenty-ninth day of February, 1912, the return day 
of said writ, he was informed that the hearing of said 
matter was continued, and that the seventh day of March, 
1912, was the time stated for the hearing. That her coun¬ 
sel called on her on the fifth day of March, 1912, and 
stated that the hearing would take place on Thursday, 
March 7, 1912, at one o’clock. That it was necessary for 
the said Nancy Jane Gough to be present in Court on 
that day, but that through a mistake of the wife of the 
petitioner, it was believed that notice would be given if the 
hearing was to be had on that day, and no notice being giv¬ 
en, they did not appear. That counsel requested the Court to 
continue the hearing until another day, but the Court 
directed the hearing to proceed and declined to grant such 
request. Counsel for defendant then withdrew from the 
case, and the Court proceeded to inquire into the sanity 
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of the said Nancy Jane Clough, in her absence, and without 
any cause being shown by reason of which her presence 
might have been dispensed with. 

The petition then alleged that Nancy Jane Clough was 
not of unsound mind; that her failure to appear in Court 
with witnesses on her behalf was due entirely to a misun¬ 
derstanding, and that he is advised that it was error in 
law for the Court to proceed with the inquiry in her ab¬ 
sence and without any reason whatever having been shown 
to the court which would authorize the Court to dispense 
with her presence. 

The petition then prays that the order of March 8, 1912, 
appointing Minnie L. Soper committee of the person and 
estate of said Nancy Jane Clough, and the order of March 
7, 1912, confirming the verdict of the jury, be set aside, 
and that the writ dc lunatico inquirendo and the proceed¬ 
ings had thereunder be quashed. 

Accompanying this petition were certain affidavits as to 
the mental condition of the said Nancy Jane Clough. 

On March 22, 1912, Minnie L. Soper appearing for 
Nancy Jane Clough, and also in her own right as commit¬ 
tee of the said Nancy Jane Clough, moved the Court to 
strike from the files this petition for the reasons following: 

1. That Pierre A. Soper had no authority in fact or 
in law to file the petition. 

2. That the court had no jurisdiction to vacate and set 
aside the order of the court affirming the verdict, which 
order was entered on the seventh day of March, 1912. 

3. That the Court at the time of said verdict and in con¬ 
firmation thereof, had full jurisdiction to try said cause 
and confirm said verdict, and that the petitioner had no 
right to question said jurisdiction. 

4. That there was no law or rule of Court that made 
the appearance in person in Court of Nancy Jane Clough 
necessary for purpose of giving the Court jurisdiction. 
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5. That said Court having jurisdiction, 'the said verdict 
of said jury and the said confirmation of said verdict must 
stand, unless set aside on motion for a new trial filed within 
four days of the entry of said verdict. 

1 he Court instead of striking out the petition from the 
files, considered the same, and ordered “that the prayers of 
said petitioner be, and the same are hereby denied, and the 
motion to quash the writ dc lunatico inquircndo heretofore 
issued in this cause be, and the same is hereby overruled, 
and the rule to show cause therefor and the petition 
dismissed. 

From this order, the appellant for and in behalf of Nancy 
Jane Clough appealed to this Court. 

Argument on Motion to Dismiss. 

The appellant having brought these proceedings on be¬ 
half of the said Nancy Jane Clough, and she having de¬ 
parted this life pending this appeal, the appeal must abate. 

Proceedings to have a party declared a lunatic abate on 
the death of said lunatic, even though death occur after 
confirmation, and a person traversing the inquisition is one 
whose title to land is affected by the confirmation. 

Gensermes’ Estate, 170 Pa., 96. 

Bartholomew’s Appeal, 134 Pa. St., 227. 

Again where pending an appeal from a judgment affirm¬ 
ing the inquisition of lunacy the alleged lunatic died the 
appeal abated. 

Thomason v. Kerscheval, 10 Humph. (Tenn.), 322. 

Posey v. Posey, 113 Tenn., 588. 

The appellant had no right to appeal this case on behalf 
of the lunatic. Ordinarily speaking, an idiot or lunatic 
defends by his committee. If he has no committee, or if his 
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committee claims adversely, the Court on a special applica¬ 
tion by petition will appoint a guardian to answer and 
defend for him. Alexander’s Chancery Practice, 222. 

The rule of appealing by committee or next friend se¬ 
lected by the Court appears, however, to be limited to suits 
brought by or against the lunatic, and not to an appeal or 
proceeding taken in a case which is brought for the purpose 
of adjudicating such person a lunatic. In such case the 
party adjudged to be a lunatic has the same right of appeal 
as any other party to the proceeding, and no one has the 
right to appeal for him. The very issue is, is whether or 
not the party is a lunatic, and his contesting that issue by 
a next friend would almost be an admission on the lunatic’s 
part that he is incapable of prosecuting his own case. 

See cases of: 

In re Moss, 120 Cal., 695. 

In re Kane's Estate, 12 Mont., 197. 

From these authorities it would appear that the appellant 
has no standing in court. That the proper appellant should 
have been Nancy Jane Clough, and she being dead, the ap¬ 
peal abates. 

In re Chudek, 118 Mich., 361, the Supreme Court of 
the State of Michigan holding that the right of appeal ap¬ 
plied to all insane persons, said ‘‘The grant of an appeal 
was doubtless deemed an added safeguard against the re¬ 
straint of sane persons in an asylum. Certainly the re¬ 
straint of an indigent person who is wrongfully adjudged 
insane is as unfortunate as one in better circumstances.” 

In the case of Willis v. Lewis , 5 Ired. (N. C.), 14, a 
third person attempted to appeal, and the Court finding 
that such person was neither plaintiff nor defendant, nor 
party in interest would not allow the appeal. 

In the case of Ray v. Ray, 11 Ired. (N. C.), 357, a guar¬ 
dian of a person formerly adjudged insane attempted to 
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appeal from an order adjudging such party sane. The 
Court followed the former case, and held that such person 
was neither plaintiff nor defendant, nor party in interest, 
therefore he had no right of appeal. 

An attempt to revive the appeal in this case would be 
somewhat peculiar, because her only heir at law or next of 
kin is the appellee. It might be questioned as to whether 
or not the appellee does not lose her identity as committee 
by reason of the death of the party for whom she is com¬ 
mittee, and that this appeal would be without both appel¬ 
lant and appellee. 

Argument on the Merits. 

Having stated the case fully on the motion to dismiss, 
in order to save time and expense, we will now state our 
proposition of law on the merits of the case, as though the 
same were properly here. 

Treating the petition of the appellant in the nature of a 
motion for a new trial, he has no standing in this Court, 
because this Court has again and again said that it has no 
right to review the overruling of a motion for a new 
trial. 

If the petition were treated as a motion for a new trial, 
he would further have no standing in Court because the 
same is not filed within four days of the date of the verdict 
which this petitioner desires to have vacated and set aside. 

Treating the petition in the nature of a petition for a 

rehearing of an equity case, we have to examine it to find 

% 

out what issues, if any it raises in this Court, because 
unless it does raise an issue of law, this Court will not 
consider the same. 

The action of the Court in going on with the trial on 
March 7, 1912, unless jurisdictional, cannot be reviewed, 
because such action is discretionary, and the trial Court 
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had a right in its discretion to try this case (provided it 
did not exceed its jurisdiction), on any day that it desired 
to set the case for trial. 

Therefore the two questions are presented: 

1. Had the Court jurisdiction over Nancy Jane Clough, 
the alleged lunatic, at the time of the trial? 

2. Had the Court jurisdiction to proceed with the trial 
in the absence of the said Nancy Jane Clough? 

In answering the first proposition, it appears from the 
record that Nancy Jane Clough was personally served on 
February 24, 1912, to appear on Thursday, February 29, 
1912, and it further appears from the record (p. 3) that 
on motion of the attorney for respondent (Nancy Jane 
Clough) the case was continued for hearing until Thurs¬ 
day, March 7, 1912, at one o’clock P. M. It further ap¬ 
pears in the record that on that day a trial was had, and 
that on that day her counsel appeared in Court and asked 
for a further postponement. 

The proceedings to adjudge Nancy Jane Clough a lunatic 
were taken under section 115a of the code of the District 
of Columbia, which reads as follows: 

“All writs du lunatico inquirendo shall issue from 
said equity court, and the justice holding said Court 
shall preside at all inquisitions of luancy, and, when 
necessary, may use a jury from either the circuit or 
criminal court, or may cause a special jury to be sum¬ 
moned for such inquisitions.” 

The proceeding here is not an ex parte proceeding, but 
is a direct proceeding against the party alleged to be a 
lunatic, and such party has the right, if he desires, to come 
into Court and contest the issue raised by the writ. In 
this case notice was given to the alleged lunatic, counsel 
appeared representing the alleged lunatic, and a day certain 
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was fixed, on which day a jury inquired into the condition 
of the alleged lunatic, as required by the Court and every 
proceeding was in accordance with law, so that there can 
be no question but that the Court had jurisdiction of the 
person of Nancy Jane Clough and that the verdict of the 
jury was a verdict within the jurisdiction of this Court 
unless, and we now come to our second proposition: Is 
there anything in our law that requires the presence of the 
lunatic in Court? That such presence is not jurisdic¬ 
tional has been determined by the Supreme Court of the 
United States in the case of Simon v. Craft, 182 U. S., 
427. There is no section of this code or any law in effect 
in the District that requires the presence of the alleged 
lunatic in Court. 

In the case of 104 Md., 472, relied upon by appellant, 
is not in point. In that case the proceeding was taken ex 
parte without notice to the lunatic, no notice being required 
by the Maryland law, and the Court held that there should 
be something of record to show a sufficient reason to dis¬ 
pense with the notice to the lunatic or to show that he could 
not appear in Court. 

In fact, Alexander in his Chancery Practice considering 
the proceeding under the Maryland law states “that the 
inquisition may be proceeded with without notice to the 
lunatic.” 

As the proceeding is ex parte and not conclusive, it is 
said that notice is not given of the time and place appointed 
for executing the commission to the party who is to be 
affected by it, yet, he has a right to be present before the 
jury and may take part in the examination before them, 
and after having notice of the application and of the issu¬ 
ing of the commission, he enters a caveat against it, he may 
obtain an order directing the sheriff to give him notice of 
the time and place of its execution. “The jury also have 
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the right to require the personal attendance of the supposed 
lunatic before them for the purpose of examination.” Alex¬ 
ander’s Chancery Practice, p. 225. 

These expressions refer to the ex parte proceedings had 
in Maryland. If after the inquisition was returned, the 
alleged lunatic appealed and traversed, the lunatic was then 
entitled to another hearing. This was the manner of proce¬ 
dure in England and in Maryland until the decision in the 
case in 104 Md., they now proceed by giving notice, as 
is done in this jurisdiction and as done in this case. 

In this jurisdiction where the writ de lunatico inquirendo 
is issued, a rule to show cause is also issued and served upon 
the alleged lunatic, which brings him into Court whether 
he appears therein or not. This question was decided by 
this Court in the case of Loguc v. Fenning, 29 App. D. C., 
525. 

The Court, speaking through the Chief Justice, say: 


“The first question in this case relates to the validity 
of the lunacy proceeding terminating March 24, 1898, 
with the order of the Court confirming the verdict of 
the jury returned with the writ, and declaring the ap¬ 
pellant to be a lunatic. The proceeding seems to have 
been in substantial conformity with the practice ob¬ 
taining in Maryland when that State ceded the present 
territory of the District to the United States, and 
which had, to that time, remained unchanged by act of 
Congress. The objection urged is that no sufficient 
notice of the inquiry as to his lunacy was given to the 
alleged lunatic. Conceding that due process of law 
requires notice to, and opportunity to be heard by, 
the party against whom a proceeding to inquire of his 
lunacy has been instituted, it is sufficient to say that 
the record shown that notice was served upon the party 
charged with lunacy of a character so violent as to 
endanger the public peace. This notice, it is true, was 
given on the day of the hearing by the jury, but prior 
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thereto. The alleged condition of the lunatic would 
seem to justify speedy action, and there is nothing in 
the record to show that he suffered any prejudice by 
reason of the shortness of the notice given. Such no¬ 
tice is sufficient, in our opinion, to sustain the validity 
of the verdict and order of confirmation, as against 
this collateral attack.” 

Again, in the case of Simon v. Craft, 182 U. S., 427, 
before referred to, speaking of the right of the lunatic 
to be present in order to give the Court jurisdiction, the 
Supreme Court says: 


“In the proceedings to inquire into the sanity of 
Mrs. Simon the writ which issued to the sheriff was 
evidently based upon the following clause of Section 
2393 of the Civil Code of 1886: 

“ ‘The judge of probate * * * must also 

issue a writ directed to the sheriff to take the 
person alleged to be of unsound mind, and, if 
consistent with his health or safety, have him 
present at the place of trial.’ 

“The invalidity of the proceedings in the inquisition 
of lunacy which formed the basis of the subsequent 
proceedings for the sale of the property of Mrs. Simon 
is in substance predicated on the contention that the 
writ directed to the sheriff authorized that official to 
determine whether it was consistent with the health 
and safety of Mrs. Simon to be present at the trial of 
the question of her sanity; that the sheriff decided this 
question against her, and she was detained in custody 
and not allowed to be present at the hearing on the 
inquisition. The latter claim, however, is founded 
upon the return endorsed by the sheriff on the writ 
directed to him. At the trial below there was no offer 
to prove, by any form of evidence, that Mrs. Simon 
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was in fact of sound mind when the proceedings in 
lunacy were instituted, or that she desired to attend, 
and was prevented from attending, the hearing, or 
was refused opportunity to consult with and employ 
counsel to represent her. The entire case is thus solely 
based on the inferences which are deduced, as stated, 
from the face of the return of the sheriff. And upon 
the assumptions thus made it is contended that the stat¬ 
ute as well as the proceedings thereunder were viola¬ 
tive of the clause of the Fourteenth Amendment to 
the Constitution of the United States, which forbids 
depriving any one of life, liberty or property without 
due process of law. 

“It is not seriously questioned that the Alabama 
statute provided that notice should be given to one 
proceeded against as being of unsound mind of the 
contemplated trial of the question of his or her sanity. 
Indeed, it would seem that it was not urged before 
the Supreme Court of Alabama that the statutes of 
that State failed to provide for notice, and that Court 
assumed in its opinion that no question of that char¬ 
acter was presented. As a matter of fact, a copy of 
the writ which issued and which embodied a notice of 
the date of the hearing of the proceedings in lunacy 
is shown by the record to have been actually served on 
Mrs. Simon. As early as 1870 the Supreme Court of 
Alabama in Fore v. Fore, 44 Alabama. 478, 483, held 
that the service of the writ upon a supposed lunatic 
was the notice required by the statute and brought the 
defendant into court, and that if he failed to avail of 
such matters of defence as he might have, he must 
suffer the effect of his failure to do so. 

“We excerpt in the margin the portion of the opin¬ 
ion of the Supreme Court of Alabama which dealt 
with the objection that Mrs. Simon was deprived of 
opportunity to be heard. 

“The contention now urged is that notice imports 
an opportunity to defend, and that the return of the 
sheriff conclusively established that Mrs. Simon was 
taken into custody and was hence prevented by the 
sheriff from attending the inquest or defending through 







13 


counsel if she wished to do so in consequence of the 
notice which she received. It seems, however, mani¬ 
fest—as it is fairly to be inferred the State Court 
interpreted the statute—that the purpose in the 
command of the writ, ‘to take the person alleged to be 
of unsound mind, and, if consistent with his health or 
safety, have him present at the place of trial,’ was to 
enforce the attendance of the alleged non compos, 
rather than to authorize a restraint upon the attend¬ 
ance of such person at the hearing. In other words, 
that the detention authorized was simply such as would 
be necessary to enable the sheriff to perform the abso¬ 
lute duty imposed upon him by law of bringing the 
person before the Court, if in the judgment of that 
officer such person was in a fit condition to attend, and 
hence it cannot be presumed, in the absence of all 
proof or allegation to that effect, that the sheriff in the 
discharge of this duty, after serving the writ upon the 
alleged lunatic, exerted his power of detention for the 
purpose of preventing her attendance at the hearing or 
of restraining her from availing herself of any and 
every opportunity to defend which she might desire to 
resort to, or which she was capable of exerting. The 
essential elements of due process of law are notice and 
opportunity to defend. In determining whether such 
rights were denied we are governed by the substance 
of things and not by mere form. Louisville & Nash¬ 
ville Railroad Co. v. Schmidt , 1 77 U. S., 230.” 

From the authorities herein referred to it would appear 
that this case has no standing in Court at the present time, 
and, therefore, should abate by reason of the death of the 
party adjudged. It should further be dismissed because 
the party appealing has no interest or right to appear. 

On the merits of this case, if the Court concludes to hear 
it on its merits, it should be affirmed because the record 
shows that sufficient notice was given, that the Court had 
jurisdiction, that the adjudication was proper, and the peti- 
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tion properly raising no question but jurisdiction, was prop¬ 
erly dismissed by the Court. 

Respectfully submitted, 

Daniel W. Baker, 
Frank J. Hogan, 
Attorneys for Appellee. 
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